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Before: Lorrie Ward, President; Floss Bos, Vice President; Ron
Al varado, Richard Carpenter and Alice Stoner, Menbers.
DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Deci sion
of the Adm nistrative Law Judge (ALJ) in the appeal of Dougl as
Dur ham (appel l ant). Appellant was denoted by the Departnent of
Corrections (Departnment) fromthe position of Food Manager
(Correctional Facility) to the position of Supervising Cook I
(Correctional Facility) with Pelican Bay State Prison. The
Department took the adverse action after appellant was convicted
of three m sdeneanors in connection with his fraudul ent

regi stration of vehicles in Oregon while a California resident

and for making fal se statements to the California Departnent of
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Mot or Vehicles (DW) regarding his state of residence. 1In his
Proposed Deci sion, the ALJ sustained the denotion w thout

nodi fication, finding cause for discipline under Governnent Code
section 19572, ' subdivisions (f) (dishonesty), (k) (conviction of
a m sdenmeanor involving noral turpitude) and (t) (other failure
of good behavior, on or off duty, that causes discredit to the
appoi nti ng agency).

The Board rejected the Proposed Decision, deciding to hear
the case itself. After a review of the factual findings of the
ALJ and the witten arguments subnitted by the parties? the
Board agrees with the findings of fact in the attached Proposed
Deci si on and adopts those findings as its ow. The Board
sustains appellant's denotion for the reasons stated bel ow

| SSUE

Whet her appellant's convictions arising fromhis dishonesty
in registering his autonobile in Oregon when he was a California
resident constituted cause for discipline under Governnent Code
section 19572, subdivisions (f) (dishonesty), (k) (conviction of
a m sdenmeanor involving noral turpitude and (t) (other failure of
good behavior, on or off duty, that causes discredit to the

appoi nti ng agency.)

NIl references herein are to the Governnent Code unl ess
ot herw se specifi ed.

’No oral argument was request ed.
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DI SCUSSI ON

Convi ction of M sdeneanor |nvolving Mral Turpitude
[ Gover nment Code Section 19572(Kk)]

Convi ction of a m sdeneanor involving noral turpitude
constitutes cause for discipline under Governnment Code section
19572, subdivision (k), which provides:

Conviction of a felony or conviction of a m sdeneanor

involving noral turpitude. A plea or verdict of

guilty, or a conviction followng a plea of nolo

contendere, to a charge of a felony or any offense

involving noral turpitude is deenmed to be a conviction
wi thin the neaning of this section.

Whet her a crinme involves noral turpitude is a question of

law. WIson v. State Personnel Board (1974) 39 Cal. App. 3d 218,

221, review denied (citing Otash v. Bureau of Private

| nvestigators (1964) 230 Cal . App.2d 568, 571). Case |aw has

est abl i shed, however, that, whatever else the termmy nean, "a
crime in which an intent to defraud is an essential element is a
crime involving noral turpitude,” as are offenses involving
intentional dishonesty for purposes of personal gain. Inre
Hal | i nan (1954) 43 Cal .2d 243, 247-248. This definition of the
term"noral turpitude,” as it is used in section 19572,

subdi vi sion (k), was adopted by the court in Wlson v. State

Per sonnel Board, 39 Cal.App.3d at 221 (uphol ding di sm ssal of

enpl oyee convi cted under Unenpl oynent | nsurance Code section 2101

for fraudul ently obtaining unenpl oynent insurance benefits while
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enpl oyed and nmeking fal se statements regardi ng his enpl oynent
status).

Convi ction of a m sdeneanor that, by the manner of its
comm ssion, involves noral turpitude also constitutes "conviction
of a m sdeneanor involving noral turpitude” wthin the nmeaning of
section 19572, subdivision (k), regardl ess of whether noral

turpitude is an essential elenent of the crine. Padilla v. State

Personnel Board (1992) 8 Cal.App.4th 1136, 1140. Thus, in

Padilla, the court upheld the dism ssal of a notor carrier
specialist wwth the California H ghway Patrol based upon a nolo
contendere plea to m sdeneanor battery as conviction of a crine
i nvol ving noral turpitude, where the underlying facts involved
t he enpl oyee' s sexual nol estation of his daughter.

No separate showi ng of "nexus" is required to inpose

di sci pl i ne under subdivision (k). WIson v. State Personnel

Board, supra, 39 Cal.App.3d at 221. In WIlson v. SPB, the court

st at ed:

There is no variety of public enploynent in which
conviction of a crine involving noral turpitude would
not reasonably be regarded by the appointing authority
and the board as grounds for discipline. Moral
turpitude reflects a trait of character that may
continue, and affect an enpl oyee's performance of
duties not related to the circunstances in which it was
mani fested. [citing Gee v. California State Personnel
Board (1970) 5 Cal.App.3d 713, 719.] 1d. at 221-222.

We recogni ze that sone court decisions may be construed as

inplying that a "nexus" nmust be shown in every instance involving
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di scipline of a public enployee. See, e.g., Mrrison v. State

Board of Education (1969) 1 C. 3d 214 (overturning di sm ssal of

teacher for single act of noncrim nal honosexual conduct);

Brewer v. Departnment of Mtor Vehicles (1979) 93 Cal . App. 3d 358

(reversing denial of vehicle salesperson's |license to convicted

child nolester); Vielehr v. State Personnel Board (1973) 32

Cal . App. 3d 187 (holding that conviction of tax representative
trainee for off-duty possession of marijuana, w thout nore, does
not constitute other failure of good behavior that causes
discredit to the agency, under section 19572, subdivision (t)).
However, because none of these decisions involved interpretation
of Government Code section 19572, subdivision (k), we do not find
themcontrolling in this case. Mreover, in none of these cases
did the conduct involving noral turpitude consist of fraud. For

exanple, the court in Brewer v. Departnment of Mdtor Vehicles

recogni zed that, unlike in Wlson v. SPB, no issue regarding

honesty and integrity was involved and noted, "Cbviously, honesty
and integrity are the primary traits of good noral character that
must reasonably relate to the occupation of vehicle
sal espersons.” 93 Cal . App. 3d at 366.

Furthernore, even if a "nexus" were required between the
conviction and the appellant's enploynent, we conclude that the
conviction of a crinme involving intent to defraud the State of

California establishes any requi site nexus for purposes of
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di sci pli ne under section 19572, subdivision (k). Unlike isolated
i nstances of off-duty drunkenness or petty theft, fraud commtted
by State enpl oyees against the State of California has a direct
bearing on their enploynent, even where the fraud is perpetrated
agai nst an agency of the State other than the agency by which
they are enployed. The State has a clear interest in enploying
honest enpl oyees who do not exhibit a tendency to defraud the
State,® and need not tolerate those who engage in behavi or
constituting noral turpitude.

Appellant in this instance engaged in repeated instances of
fraud against his own enployer, the State of California. The ALJ
found that, during the period 1992-1993, appellant wllfully and
unlawful Iy regi stered a 1975 Ford van in Oregon, w thout paying
California vehicle registration fees. During this tinme period,
appel l ant owned a hone in Smth River, California, which was
under goi ng extensive repairs, although he frequently spent nights
at a rented residence in Brookings, Oregon, when it was
i npossible for himto sleep in his Smth R ver hone. At al
rel evant tinmes, appellant held a California driver's |icense,
never held an Oregon driver's license, and intended to return to

his home in California once the repairs were conpleted. The ALJ

Al State enpl oyees are required to possess the general
qualifications of integrity, honesty and good judgnent, anong
others. Title 2, California Code of Regul ations, section 172.



(Dur ham conti nued - Page 7)

further found that, in October 1993, appellant registered a 1994
Mazda pick-up truck in Oregon, and then returned to live in his
home in California approximately one nonth later. Finally, the
ALJ found that, when registering his 1994 Mazda, appel |l ant
falsely reported to the DW that his residence was in O egon,
rather than in California, thus enabling himto obtain a Commuter
Permt.

Appel l ant stipulated that he "willfully and unlawful |y, and
with intent to defraud, falsified a Coomuter Permt issued by the
California Departnent of Mdtor Vehicles." Mreover, he plead
nol o contendere to know ngly making fal se statenents to the DW,
falsifying a certificate of ownership, and registering a vehicle
in a foreign jurisdiction wi thout the paynment of appropriate fees
and taxes to the State of California, in violation of Vehicle
Code sections 20, 4463, and 8804, respectively. Accordingly,
because the facts upon which the convictions under the Vehicle
Code were based invol ved di shonesty and intentional action to
defraud the State of California, we conclude that appellant's

convi ctions were for crimes involving noral turpitude.?

‘W disagree with the ALJ's conclusion that, because a
violation of Vehicle Code section 8804 (registration in foreign
jurisdiction of a vehicle owned by resident and operated in
California w thout paynent of appropriate California fees and
t axes) does not necessarily involve dishonesty or intent to
defraud, appellant's conviction under that section does not
constitute conviction of a crime involving noral turpitude. Under
Padi |l a, we nmust go beyond the bare elenents of the crine to
determ ne whet her, under the facts of the case, the manner of
comm ssion of the crime involved noral turpitude. Here, the facts
clearly indicate that the manner in which appellant violated
Vehi cl e Code section 8804 invol ved noral turpitude.
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Furthernore, regardless of whether a separate nexus is required,
appel l ant's convictions based upon intentional fraud against the
State of California constitute cause for discipline under section
19572, subdivision (k).

Ef fect of Nol o Contendere Pl ea

| nposi ng discipline after a plea of nolo contendere is
proper in this case.®> Although the courts have linited the
adm ssibility of nolo contendere pleas in civil and
adm ni strative actions, use of such a plea is perm ssible where

specifically authorized by statute. Cartwight v. Board of

Chiropractic Exam ners (1976) 16 Cal.3d 762; County of Los

Angeles v. Cvil Service Conm ssion (Cal.App. Cct. 23, 1995) 95

Daily Journal D.A R 14321. Section 19572, subdivision (Kk),
specifies that a conviction followng a plea of nolo contendere
to a charge of a felony or any offense involving noral turpitude
is deenmed to be a conviction within the neaning of that section.
Therefore, discipline under subdivision (k) based upon a nol o

contendere plea is proper.

°A pl ea of nolo contendere, or "no contest," is the sane as a
plea of guilty for purposes of a crimnal conviction. Penal Code 8§
1016.
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Di shonesty and Other Failure of Good Behavi or
[ Gover nment Code Section 19572, subdivisions (f) and (t)]

Wil e case |l aw holds that a nexus is not required to
establish cause for discipline under subdivision (k), the | aw
clearly requires a show ng of nexus between the enpl oyee's
conduct and his or her state enploynent to establish cause for

di sci pli ne under subdivisions (f) and (t). Hope Vasquez (1993)

SPB Dec. No. 93-09; Vielehr v. State Personnel Board, supra.

Under the circunstances of this case, we concl ude that

appel lant's conviction of crines involving intentional fraud
against the State of California constitutes a sufficient nexus to
warrant di scipline under Governnent Code section 19572,

subdi visions (f) (dishonesty) and (t) (other failure of good
behavi or, on or off duty, that causes discredit to the appointing
agency).® We, therefore, need not and do not reach the issue of
whet her, apart from appel lant's m sdenmeanor convictions invol ving
nmoral turpitude, additional facts establishing a "nexus" between

appel lant's conduct and his state enpl oynment exist.

®This case is al so distinguishable fromHope Vasquez in that,
in Vasquez, the appellant's conviction of a single instance of off-
duty shoplifting had no appreci able effect on either her agency or
the state. This case is nore akin to G egory Johnson (1992) SPB
Dec. No. 92-01, in which we sustained the inposition of discipline
agai nst an enpl oyee who nade fraudul ent clains for workers
conpensati on benefits against the State.
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PENALTY
We are m ndful of our obligation to render a decision that
in our judgnment is just and proper. Governnment Code section
19582. While we have broad discretion in determning a just and

proper penalty, Wlie v. State Personnel Board (1949) 93

Cal . App. 2d 838, our discretionis not unlimted. As set forth in

the California Suprenme Court case of Skelly v. State Personnel

Board (1975) 15 Cal.3d 194, there are several factors for the
Board to consider in assessing the propriety of the inposed
di sci pli ne:

...[We note that the overriding consideration in these

cases is the extent to which the enpl oyee's conduct

resulted in or, if repeated, is likely to result in

[hJarmto the public service. Oher relevant factors

i nclude the circunmstances surroundi ng the m sconduct

and the likelihood of its recurrence. Skelly, 15

Cal . 3d at 217-218.

Appel lant's denotion to the position of Supervising Cook |
is appropriate. Although it may have been appellant's practice
to del egate the duties of dealing with vendors and bidders to
subordi nates, the position of Food Manager vested appellant with
responsibility for the overall managenent and supervision of the
food programon a 24-hour basis. The position involves
substantial discretion in handling tasks such as requisitioning
and receiving supplies and certifying the necessity of purchases.

Wi | e appel |l ant may have del egated sonme of these tasks in the

past, we are concerned that, should he be allowed to retain his
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" not hi ng woul d preclude himfrom

position at a managerial |evel,
asserting his authority to take control over these activities in
the future and fromexercising that authority in a di shonest
manner .

As we have previously found, dishonesty is not an isol ated
or transient behavioral act, but rather a continuing trait of

character. Gee v. State Personnel Board (1970) 5 Cal . App.3d 713,

179; Gregory Johnson (1992) SPB Dec. No. 92-01. Even though

appellant's conduct in this case did not directly involve his job
duties, his intentional fraud against the State of California is
serious enough to suggest a significant |ikelihood of recurrence
whi ch woul d cause great harmto the public service. Therefore,
the penalty of denotion is appropriate.
ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The attached Proposed Decision of the ALJ is adopted to

the extent it is consistent with this decision.

" As to appellant's suggestion that the penalty inmposed by the
Departnent in this case would place himin a position wth a
greater potential for abuse, we do not assune that appellant's
successor would follow appellant's practice of del egating such
duties to subordinates, particularly where appellant is in the
subordi nate position. W note that the ALJ found that appellant's
successor, Neotti, had dealt directly with suppliers during the
twel ve days of his enploynent in the Food Manager position prior to
t he heari ng.
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2. The denotion of Douglas Durham fromthe position of
Food Manager (Correctional Facility) to Supervising Cook Il
(Correctional Facility) with Pelican Bay State Prison, Departnent
of Corrections, at Crescent City is sustained; and

3. This decision is certified for publication as a
Precedenti al Decision pursuant to Governnent Code section

19582. 5.

STATE PERSONNEL BQARD
Lorrie Ward, President

Fl oss Bos, Vice President
Ron Al varado, Menber

R chard Carpenter, Menber
Alice Stoner, Menber

* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

Decenber 5-6, 1995.

C. Lance Barnett Ph.D.
Executive Oficer
St at e Personnel Board
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal By )

DOUGLAS DURHAM Case No. 36133

N N N N’

From denotion fromthe position
of Food Manager (Correctional
Facility) to the position of
Supervi sing Cook Il (Correctional
Facility) with Pelican Bay State
Prison, Departnent of Corrections
at CGescent Gty

N N N N N’

PROPOSED DECI SI ON

Thi s matter cane on regularly for heari ng bef ore
Martin J. Fassler, Admnistrative Law Judge, State Personnel Board,
on Decenber 19, 1994, at Crescent Gty, California.

The appel |l ant, Dougl as Durham was present and was represented
by Larry Svetich, Labor Representative, Corrections Ancillary
Supervi sors O gani zati on.

The respondent, Departnent of Corrections, was represented by
Carol A MConnell, Labor Relations Counsel, Departnent of
Per sonnel Adm ni strati on.

The case was submtted on February 1, 1995, when each of the
parties filed a reply brief.

Evidence having been received and duly considered, the
Adm ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:

I
The above denotion, effective August 31, 1994, and appellant's

appeal therefrom conply with the procedural
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requirements of the State Gvil Service Act.
I

Appel lant was appointed as a Supervising Cook | by the
Departnent of Corrections (the departnent) in April 1984. He was
appointed as a Material and Stores Supervisor | in
Cct ober 1985, and as a Supervising Cook Il in Novenber 1985. He was
appoi nted as Food Manager at California Correctional Institution at
Tehachapi in June 1986, and as Food Manager at Pelican Bay State
Prison (Pelican Bay) in July 1989 prior to the tine inmates were
assigned to the prison.

11

As cause for this denmotion it is alleged that:
(1) on two occasions, appellant registered a notor vehicle he owned
while claimng to be an Oregon resident, rather than acknow edgi ng
his California residency, and that by doing so, he avoided the
paynment of California sales taxes and vehicle registration fees;
(2) appellant was convicted of three m sdenmeanor violations of the
California Vehicle Code in connection with these transactions, and
his crimnal prosecution and conviction were reported in the
Crescent Gty newspaper; and (3) appellant twice told a subordinate
enpl oyee that it was easy to use an Oegon post office box as a
fake address, and offered to show that enployee how to do so, to
avoi d paying vehicle registration fees and sal es taxes.

It is alleged that appellant's conduct constituted di shonesty,
conviction of a msdeneanor involving noral turpitude, and other
failure of good behavior, on or off duty, that caused discredit to

t he appoi nting agency, within the
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meani ng of Governnent Code section 19572, subdivisions (f), (k),
and (t), respectively.
|V

The State Personnel Board (SPB) job specification for the
position of Food Manager in a Correctional Facility includes the
fol | ow ng:

[ Food Manager] is responsible for the overall managenent

and supervision of an organized food program on a 24-

hour basis, plans, directs and coordinates all food

service activities.
The same specification |lists, anmong "Typi cal Tasks," the
fol |l ow ng:

In conjunction wth the business manager, prepares

budgets and quarterly food estinmates; supervises the

requi sitioning, receiving, i nspecti ng, storing and

inventorying of supplies...selects and trains staff,

evaluates their performance and takes or recomends

appropriate action....

V

As Food Manager at Pelican Bay, appellant was responsible for
pl anning, directing and coordinating all food service activities.
He worked with the Pelican Bay Business Manager in preparing
budgets and estinmating food requirenments. During appellant's five
years as Pelican Bay Food Manager, he generally delegated to an
enpl oyee under his supervision, either a Supervising Cook | or
Supervising Cook Il, the responsibilities for dealing directly with
vendors selling food and equipnment to Pelican Bay, or submtting
bids for sale of food or equipnent. Appel  ant carried out those
responsibilities hinself only during the "activation" phase of

Pelican Bay's operation, prior to the arrival of inmates.

Appel l ant' s successor as Food Manager, CGeorge Neotti (Neotti),



(Durham conti nued - Page 4)

held the position only twelve days before the commencenent of the
heari ng. During that brief period, he dealt directly with a few
suppl i ers.

As part of the purchasing process, the Food Mnager was
required to certify that the purchase was necessary for operation
of the food departnent. After the Food Manager's certification
each purchase required approval of the departnent's Ofice of
Procurenment, and, at Pelican Bay, a senior accounting officer, the
Busi ness Manager and the Associ ate Warden for Busi ness Servi ces.

Vi

In Cctober 1991, appellant had a conversation with Neotti,

then a Supervising Cook Il at Pelican Bay, regarding the
registration of notor vehicles in O egon. In response to a
question from Neotti, appellant said that a person residing in

California could purchase a notor vehicle in Oegon, and avoid
paynment of California sales tax and the California notor vehicle
registration fee, by using an O egon post office box as a mailing
address. Appellant did not say that he had done so, or that he was
pl anning to do so.

Neotti and appellant had a simlar conversation sone tine
during the spring of 1992, but Neotti was unable to specify the
dat e.

Neotti was appointed as Pelican Bay Food Manager, succeedi ng
appel l ant on Decenber 1, 1994.

There is insufficient evidence to establish that in either of
the two conversations, appellant encouraged or advised Neotti to

use an Oregon post office box to evade
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paynment of California sales taxes or notor vehicle
registration fees.
VI |

Appellant owns a hone in Smth Rver, California. In 1992,
appel l ant | earned that his home woul d require extensive foundation
and other repairs. The repairs began in 1992 and continued until
| ate Cctober 1993. During the period during which the repairs were
bei ng undertaken, appellant frequently spent nights at a rented
resi dence in Brookings, Oegon, when it was inpossible for himto
sleep in his Smth River residence. From 1992 through 1994,
appel lant held a California driver's license, and never applied for
or received an Oregon driver's license. Throughout that period, he
intended to return to his home in Smth R ver when the repairs were
conpl et ed.

VI

During this period, appellant purchased in O egon a 1975 Ford
van. Appellant willfully and unlawfully registered the van in
Oregon, wthout paying California vehicle registration fees. He
commuted from Brookings to Pelican Bay in the van, and had a
California Departnent of Mtor Vehicles (DW) commuter permt for
that van. He sold the vehicle in January 1994.

In COctober 1993, appellant purchased a 1994 WMazda pick-up
truck in O egon. He registered the vehicle in Oregon. Appell ant
returned to live in his Smth R ver hone the day after Thanksgi ving

1993.
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In January 1994, at the Cescent Gty DW office, appellant
was inforned by a DW enployee that the registration fee for his
1994 Mazda in California would be approximately $1,700. Appel | ant
falsely reported to the DW that his residence was 808 Pioneer
Road, Brookings, Oegon, rather than his actual residence in Smth
River, California. By reporting an O egon address rather than a
California address, appellant established an entitlenment to a
Comuter Permt for the Mazda. Appellant stipulated that by
this conduct, he "wllfully and unlawfully, and with intent to
defraud, falsified a Comuter Permt issued by the California
Departnment of Mdtor Vehicles." H's conduct occurred no nore than
one day after he had registered a 1969 Datsun and a 1978 notorcycle
wth his Smth R ver address.

I X

On or about February 7, 1994, a crimnal conplaint was filed
against appellant for violations of California Vehicle Code
sections 20 (False Statenents), 4463 (Fal se Evidence of Docunents,
Devices or Plates), 6702 (Use of Foreign License Plates by Resident
Busi ness); and 8804 (Resident Registering Vehicle in Foreign
Jurisdiction); and of Penal Code section
182(a) (4) (Conspiracy).

X
On or about March 28, 1994, appellant pled nolo contendere to

m sdeneanor viol ati ons of Vehicle Code sections 20, 4463, and 8804.
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Section 20 provides:
It is unlawful to use a false or fictitious nanme, or to
knowi ngly make any false statenent or know ngly concea
any material fact in any docunent filed wth the
Departnent of Mtor Vehicles or the Departnment of the
California H ghway Patrol .
Section 4463 provides in pertinent part:
(a) every person who, with intent to prejudice, damage,
or defraud, commts any of the following acts is guilty
of a felony ...

(1) Alters, forges, counterfeits or falsifies any
certificate of ownership...?®

Section 8804 provides:

Every person who, while a resident, as defined in

Section 516, of this state, with respect to any vehicle

owned by him and operated in this state, registers or

renews the registration for the vehicle in a foreign

jurisdiction, wthout the paynent of appropri ate

fees and taxes to this state, is qguilty of a

m sdeneanor

Based on appellant's plea of nolo contendere to the charges,
he was found guilty of violating each of the three | aws. The
remai ning crimnal charges against him were dismssed. Appellant
was fined one thousand dollars, placed on 24 nonths probation, and
ordered to properly register all his vehicles.

X
A report of appellant's prosecution and conviction appeared on

the front page of the April 6, 1994 edition of the

8Al t hough subsection (a) defines various actions as felonies,
the parties' stipulation that appellant pleaded nolo contendere to
a m sdeneanor violation of section 4463 is accepted. Subsection
(b) of the sane section defines various actions as m sdeneanors,
but all of those actions are related to m suse of a di sabl ed person
pl acard, and therefore are unrelated to appellant's actions.
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Crescent Gty newspaper, The Triplicate. The article noted

appel lant's enpl oynent at Pelican Bay.
%k % %

PURSUANT TO THE FOREGO NG FINDNGS OF FACT, THE
ADM NI STRATI VE LAW JUDGE MAKES THE FOLLON NG DETERM NATION OF
| SSUES:

Respondent has proven by a preponderance of the evidence that
appellant was convicted of two msdeneanors involving noral
turpi tude

California courts have held that crimnal conduct which
includes fraud or dishonesty falls within the definition of the

phrase "noral turpitude.” In In re Hallinan (1954) 43 Cal. 2d 243,

t he Suprene Court hel d:

Al t hough the problem of defining noral turpitude is not
without difficulty...it is settled that whatever else it
may nean, it includes fraud and that a crinme in which an
intent to defraud is an essential elenent is a crine

involving noral turpitude....It is also settled that the
related group of of f enses i nvol vi ng i ntentional
di shonesty for purposes of personal gain are crines
involving noral turpitude.... W see no nora
distinction between defrauding an individual and
defrauding the governnent. [Citations omtted]. |d. at
247-248.°

Appel l ant's convictions for violating Vehicle Code sections 20
and 4463, in the factual circunstances described, establish that
appel lant was found guilty of msdeneanors which involve, as an
essential elenent of each, dishonesty and intentional action to

defraud the State of California of fees

°Thi s standard and anal ysis have been cited in a nunber of
| ater decisions, including In re Silverton (1975) 14 Cal. 3d 517,
523, and Carey v. Board of Medical Examners (1977) 66 Cal. App. 3d
538, 542.
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to which it was entitled. Conviction of appellant of each of these
crimes, therefore, amounts to conviction of a m sdeneanor involving
moral turpitude.

In a case in which discipline of a state enployee is based
upon conviction of a crime of noral turpitude involving off-duty
conduct, it is not necessary to establish a rational relationship,
or "nexus," between the off-duty conduct and the enployee's duties

to justify the inposition of discipline. Wlson v. State Personnel

Board, (1974) 39 Cal.App.3d 218.

Appellant cites Brewer v. Departnment of Mtor Vehicles (1979)

93 Cal.App.3d 358, Vielehr v. State Personnel Board (1973) 32

Cal . App. 3d 187, 191, and Hope Vasquez, SPB Dec. No. 93-09, at page

3, in support of his argunent that to sustain the discipline the
respondent nust establish a "nexus" between the conduct underlying
the conviction and his job responsibilities. None of these
deci sions, however, requires a conclusion different than the one
reached here. In Vielehr, issued prior to Wlson, the discipline
was i nposed under section 19572(t), not under subsection (k), and
thus the decision did not consider whether a nexus nust be shown in
a case in which discipline is inposed under subsection (k).

Simlarly, in Vasquez, discipline was inposed under subsections (f)
di shonesty, and (t) other failure of good behavior, but not
subsection (k). The Vasquez decision did not refer to WIson

Brewer concerned the revocation of a

YAppel lant's conviction of violating Vehicle Code section 8804
does not necessarily involve dishonesty or intent to defraud. H's
conviction of that crinme, therefore, is not necessarily conviction
of a crine involving noral turpitude.
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vehicle salesman's license, rather than discipline of a state
enpl oyee. The pertinent statute authorized the regulatory agency
to refuse to issue a license to an applicant who "is not of good
noral character,” and did not refer to conviction of a crine
i nvol ving noral turpitude. Because of these differences between

t he ci rcunst ances in Br ewner and t hose her e, Br ewner is

di sti ngui shabl e. In addition, Brewer distinguished the WIson

decision on the ground that the facts in Brewer raised no issues of
honesty or integrity. Id. at 364.*

Section 19572(k) provides specifically that "a conviction
followng a plea of nolo contendere to any offense involving noral
turpitude is deened to be a conviction wthin the nmeaning of this
section.”

Appel | ant has been convicted of two crines involving noral
turpitude wthin the neaning of CGovernnment Code section 19572(Kk).
For that reason, his discipline may be sustai ned.

The All egation of D shonesty

D shonest conduct while off-duty may be the basis of
discipline, if a nexus between the m sconduct and the enployee's

enpl oynent is proven. Cee v. California state Personnel Board

(1970), 5 Cal.App.3d 713, 718-719;
Hope Vasquez (1993) SPB Dec. No. 93-09, at p. 6.

The evidence establishes a rational relationship between

appel lant's off-duty conduct and his job responsibilities.

'n dicta, the Brewer court noted, "W agree generally that
all public servants are properly subject to discipline for acts of
di shonesty. " Id.




(Dur ham conti nued - Page 11)
Appel lant knowingly and intentionally defrauded the State of
California of nore than $1,700 by registering two of his vehicles
in the State of Oregon rather than in California. As Food Manager
for a state prison, appellant's responsibilities, as a state civil
servi ce enpl oyee, included oversight of repeated purchases of food
and equi prent from |l ocal nerchants. Al though appellant's practice
was to delegate this work to |ower-ranking supervisors, the
responsibilities of the Food Manager position are significant and
require trustworthiness. The institution is entitled to have a Food
Manager whose honesty it can rely upon, and is entitled to renove
an enpl oyee from that position when serious doubts arise regarding
his trustworthiness. As the Court of Appeal noted in Gee, supra,:
"Di shonesty” connotes a disposition to deceive....
Honesty is not considered an isolated or transient
behavioral act; it is nore of a continuing trait of
character. GCee, supra, at pp. 718-719.
Respondent has proven by a preponderance of the evidence that
appel lant acted dishonestly, and that there is a rationa
relationship between his dishonest conduct and the job

responsibilities of food nmanager.

The Al egation of G her Failure of Good Behavi or

An enpl oyee's of f-duty conduct may be found to be grounds for
discipline pursuant to CGovernment Code section 19572(t) if it
causes discredit to the agency for which he or she works. Mark R
Masai (1995) SPB Dec. No. 95-01.

Respondent has proven by a preponderance of the evidence that

appel l ant's conduct caused discredit to the agency.
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Appel | ant held a highly visible position of consi der abl e
responsibility at a large state prison in a small conmmunity. Hs
conviction for defrauding his enployer, the State of California,
was highly publicized. Oegon's lower vehicle registration fees
are no doubt wdely known anong California residents of the
communities close to the O-egon border. The conviction of a
managenent enpl oyee of a state agency for defrauding the state of
paynents to which it is entitled inevitably brings discredit to the
enpl oyer. The occurrence of such an event in a small community
where, because of its proximty to Oegon, there is repeated
tenptation to deprive the state of vehicle registration fees and
sales taxes, enphasizes the extent to which the agency is
di scredited by appellant's conduct.

The circunstances here are significantly different than in

Charles Martinez (Martinez)(1992) SPB Dec. No. 92-09 and Daniel J.

Kom nsky (Kom nsky)(1992) SPB Dec. 92-109. In each case, a

Departnent of Corrections supervisor was disciplined for off-duty
conduct apparently arising from abuse of alcohol. In each
decision, the State Personnel Board (SPB) determ ned that there was
no rational relationship or nexus between the appellant's job and
the off-duty conduct. In neither case did the appellant hold a
managenent position nor did either appellant hold a position which
i nvol ved purchasing equipnment and supplies or dealing with the
publi c.

Appel lant's Statenment to Neotti

There is insufficient evidence to establish that appellant's

statenents to his subordinate Neotti constituted
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di shonesty or other failure of good behavi or which caused discredit
to the appointing authority. Accordingly, this charge is
di sm ssed.
Penal ty
The State Personnel Board "is the
ultinmate
authority
del egat ed by
law to fix the
| evel of
appropriate
di sciplinary

action in the

state civil
service." Ng
V. St at e

Per sonnel Board

(1977) 68 Cal.

App. 3d 600, at

605.
Under this authority, the Board independently reviews
the facts of each case to determne whether the penalty
i nposed by the appointing power is "just and proper."

Tinmothy J. Geen (1992) SPB Dec. No. 92-18, at p. 6.

Among the factors to be considered in determning the "just
and proper"” penalty are the extent to which the enpl oyee's conduct
resulted in, or, if repeated, is likely to result in harmto the

public service, the circunstances surrounding the msconduct, and



the likelihood of its recurrence. Skelly v. State Personnel Board

(1975)
15 Cal. 3d 194, 217-218.

The appellant's conduct resulted in significant discredit to
t he agency, as already described. |If appellant were to repeat that
conduct, or conparable conduct in his enploynent, his actions would
cause significant discredit or harmto the agency.

Respondent has denoted appellant froma nmanagenent position to
a supervisory position of far less responsibility. It is a
position in which appellant may be required to deal with private
busi ness entities on behalf of the state, if directed to do so by

the institution's food manager or
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assi stant food manager. H's actions in this respect, however, wll
be closely supervised by a managenent enployee within his own
depart nent. The penalty inposed is appropriate in the
circunstances and i s sustai ned.
* * * * *
WHEREFCRE | T | S DETERM NED t hat the adverse action of denotion
of appel | ant Dougl as Durham effective
August 31, 1994, is hereby sustained wthout nodification.
* * * * *
| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED: June 1, 1995

MARTI N J. FASSLER Martin J.

Fassl er,
Adm ni strative Law Judge
St at e Personnel Boar d.



